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INDIAN HILLS
Law requires fire sprinklers in new homes

By Martha Eison
meison@courier-journal.com
The Courier-Journal

A new law in Indian Hills requiring sprinklers in all new homes -- said to be the
first in Kentucky - is designed to protect both firefighters and residents.

Indian Hills adopted the measure last month, and Mayor Tom Eifler said he

expects the city to eventually require sprinklers for homes that are expanded by :

more than 50 percent.

Eifler, chairman of the
St. Matthews Fire
Protection District board
of trustees, said he
advocated the
ordinance because "fire
risk, in general, is
something that | see
every day. | see these
firefighters go out and
risk their lives."

Eifler said the ordinance
also sends a message
that the city cares about
residents' safety. "It's
just to protect people.”
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A new house going up on Bow Lane in Indian Hills just missed
the requirement that all new homes in the city have fire sprinkler
-Joumal)

systems. (By Martha Elson, The Courier-

Homes with sprinklers also get discounted insurance, he said.

Indian Hills has become the first city in Kentucky to pass such a law applying t
single- and two-family homes, and there's a growing national trend to require
residential sprinklers, former Louisville Fire Chief Russell Sanders said.

Sanders is the central regional manager for the National Fire Protection
Association, based in Quincy, Mass. He said he proposed the law to Indian
Hills and has also proposed one to Anchorage. They are common in such
places as the Chicago area, California and Maryland, he said.

Eight out of 10 fire deaths occur in homes, and 90 percent of fires are
contained by the operation of just one sprinkler, Sanders said. "There's no
question about" their effectiveness, he said.

St. Matthews Fire Chief Bill Seng said a sprinkler system would add about 1.5
percent to the cost of a house, and he hopes more cities will pass such an law.
"It's a start," he said.

Anchorage Fire Chief Walter Lage said he also supports sprinklers and has
started discussions with Anchorage about requiring them. "They work. They're
effective,” he said.

A fire caused extensive damage to a two-story brick home on Wimborne Way
in Hurstbourne in April. City manager Ron Howard said in an e-mail that
requiring sprinklers would be "an excellent law." The city *has no more building
lots available, but if we did | would make the sprinkler proposal to my
commission.”

A house on Poplar Crest Road in Indian Hills burned on Derby Day in 2004,
and a new one was rebuilt at the site. Suzanne Richardson, the homeowner,
said fire officials believe that lightning hit the air-conditioning unit outside and
traveled to the home's fuse box.

She said it was a "very hot, very violent" fire that traveled through the walls to
the upstairs. "It was just a horrible two years," she said of the fire and its
aftermath.

There are not many new homes built in Indian Hills, except for ones built to
replace older ones that have been torn down, mostly in the original Country
Club section of the city, Eifler said.

People like the big lots in that area, but some of the houses are 50 or 60 years
old and people who can afford it want newer houses, he said.

However, a new home is being built on Bow Lane, but it was started before the
law was enacted so it's exempt. And a new subdivision is proposed on
Blankenbaker Lane but is being challenged by the city.

Reporter Martha Elson can be reached at (502) 582-7061. Staff writer Bill Pike
also contributed to this story.
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Indian Hills first Kentucky municipality to pass or-

dinance requiring fire sprinklers in all new homes
By Russel E. Sanders

October 26, 2007 (Indian Hills, Kentucky) — In an effort to increase
fire safety and protect its citizens, the Indian Hills City Council approved an ordinance

requiring the installation of residential fire sprinkler systems in all nev.@y constructed
homes. While the passage of residential fire sprinkler ordinances is a growing trend
nationwide, Indian Hills is the first municipality in Kentucky to pass such an ordi-
nance.

According to the National Fire Protection Association (NFPA), eight out of 10 fire
deaths occur in the home. Fires in one- and two-family dwellings caused $5.7 billion
in direct property loss. Fire safety experts believe fire sprinklers are the next generation in home fire
safety because they save lives, reduce property loss and help cut homeowner insurance premiums.

According to the non-profit Home Fire Sprinkler Coalition (HFSC), smoke alarms wamn people
when there is smoke in their home, fire sprinklers can contain and may even extinguish a fire in less
time than it would take the fire department to arrive on the scene. Only the sprinkler closest to the fire
will activate spraying water directly on the fire. Ninety percent of fires are contained by the operation
of just one sprinkler.

According to Tom Eifler, Sr., Indian Hills Mayor and Chairman of the St. Matthew's Fire Depart-
ment, the city council passed the ordinance to protect its residents and firefight-
ers. “Although we don't have a lot of new construction, we do have a number of
old structures that are being torn down and replaced with new structures that are
much larger. This ordinance sends a message that we care about the lives of our
residents and firefighters,” Eifler said.

NFPA has been a worldwide leader in providing fire, electrical, building, and life
safety to the public since 1896. The mission of the international nonprofit organi-
zation is to reduce the worldwide burden of fire and other hazards on the quality
of life by providing and advocating consensus codes and standards, research,
training, and education. Visit NFPA's Web site at www.nfpa.org
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Jeffersontown's fire chief to sue the state over
residential sprinklers

Jeffersontown's fire chief plans to sue the state Thursday over a dispute involving
residential sprinklers.

The issue is whether an ordinance passed by the city of Indian Hills can stand. The
ordinance requires all new homes to have sprinkler systems.

But state officials say the ordinance must be rescinded because local governments
cannot create building codes more stringent than state building codes.

Jeffersontown Fire Chief Jack Reckner says, "The term that's used in the industry is
mini/max, which means, minimum standards are indeed also maximum standards. But
there was no wording in the state building code or the residential code. It simply isn't
there."

Both the state officials and the Home Builders Association of Kentucky say they believe
the state uniform building code should stand.
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Fire chiefs' suit backs Indian Hills sprinkler ordinance
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A state challenge to an Indian Hills ordinance requiring sprinklers in all new homes has
prompted a suit by some local fire chiefs and others, who side with Indian Hills.

The state says the ordinance, which Indian Hills adopted in November, is prohibited and
cannot be enforced because it is more stringent than what is required in a provision of the
Uniform State Building Code.

The fire chiefs’ suit, filed Tuesday, says the provision has “no legal basis” and asks that it be
declared null and void. It also asks for a temporary injunction against the state to prevent it
from enforcing the provision.

Jeffersontown Chief Jack Reckner initiated the suit and is a party to it both as a private
individual and as chief, representing the district. Among the other plaintiffs are the Kentucky
Association of Fire Chiefs, based in Anchorage, and fire chiefs for St. Matthews, Harrods
Creek, Lyndon, Highview, McMahan and Fern Creek.

The Kentucky Office of Housing, Buildings and Construction is named as a defendant in the
suit. The Public Protection Cabinet/Energy & Environment Cabinet, which oversees the office,
has not filed a response to the suit but issued a statement saying “if a builder and the
homeowner wish to install fire protection equipment that goes beyond what is provided by the
state Uniform Building Code that is certainly their right. However, the Code presently does not
allow for a local jurisdiction to mandate changes that are outside the state Code.”

Reckner said “home rule” provisions in state law giving authority to local governments should
prevail in matters of fire safety.
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SPRINKLER ORDINANCE

Indian Hills has been in the news lately about the Sprinkler Ordinance that we passed last November, 2007. The Ordinance requires a 1
D system in any new residences built in Indian Hills. A 13-.D system deals with life safety. The sprinklers in this system are in living areas
of the home, not the attic, not the basement, not the bathrooms and not the attached garages. They are required where people spend
most of their time. The cost of this type of system is about as much as an upgrade in the carpeting, but has proven to save lives.

This Ordinance was passed after many months of discussion and research. In May of 2008 we received a letter from the Office of
Housing, Building an?i Construction informing us that our Ordinance was invalid in that it was more stringent than the requirements
adopted by the Kentucky Residential Building Code. This code does not require any kind of sprinkler system in a single family dwelling.
We have decided to ask the Attorney General for an opinion on our Ordinance and wait for his decision.

In the last few days a lawsuit by the Fire Chief's Association has been filed supporting our Ordinance. Also the Kentucky League of Cities
is mswpoﬁofoﬁOrdmanoebyand of course they support home rule. Attached to this newsletter is a copy of a Courier-Journal article
written in June by Russ Sanders, former Chief of the Louisville Fire Department, that speaks volumes about fire safety. Click here for CJ
article.

If you have any questions or comments, please contact Mayor Eifler.
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The Voice of the Fire Sprinkler Industry Great Lakes Edition

A Tip of the helmet to Fire Chief Jack Reckner,
Jeffersontown Fire District KY.

News from Kentucky

In September of this year Jeffersontown Fire District. Fire Chief Jack Reckner filed suit in circuit court against
the Commonwealth of Kentucky. The suit was filed after the states Commission of Housing. Building and
Construction in May 2008 ordered the City of Indian Hills to rescind an ordinance it passed in November of 2007.
The ordinance requires all new residential structures built in the city to be fire sprinkled under the provisions of
NFPA 13D.

It 1s the claim of the Commission of Housing. Building and Construction that the state of Kentucky is now and
has always operated under a mini / maxi presumption. In other words the Commission is denying home rule is
alive in Kentucky. If the Commission prevails in this case it means local authorities cannot require any building
standards more stringent than those adopted by the state. Thus the states code becomes the minimum and the
maximum building standard and local governments must plan and pay for emergency response systems to meet
the community fire threat as it develops as a result of the states building standard.

The first hearing on the suit was held on September 22 at which time the Home Builders Association of Kentucky
filed a motion to intervene. The action on the part of the home builders association caused a delay in the circuit
court’s decision regarding this case. It is presently anticipated that a decision will be rendered early in the first
quarter of 2009.

The legal action taken by Chief Reckner is presently supported by the Kentucky State Fire Chiefs Association. the
Kentucky League of Cities and others. This 1s a case we need to watch closely as it will have a huge impact on the
application and broad based acceptance of NFPA 13D in the state of Kentucky.
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BENSON BYRNE RISCH SIEMENS & LANGE, LLP

ATTORNEYS AT LAW
ONE RIVERFRONT PLAZA
401 W. MAIN STREET, SUITE 2150 502-583-8376 Ext. #108
MAURICE A. BYRNE, JR. LOUISVILLE, KENTUCKY 40202-4241 Fax: #502-584-8929
Kentucky and Indiana byrnemo@bellsouth.net Cell: 502-291-5066

March 30, 2010

Trustee Jack Monohan

St. Matthews Fire Protection District
410 Cherrywood Road

Louisville, Kentucky 40207

Re: Kentucky Association of Fire Chiefs vs. Ky Board & Department
of Housing, Building and Construction and Kentucky Homebuilders.

Dear Trustee Jack:

Enclosed is the Brief for the Kentucky Association of Fire Chiefs filed with the
Kentucky Court of Appeals in Case #2009-CA-001476 for the appeal of the July 14,
2009, decision concerning the Indian Hills sprinkler ordinance. Exhibits and the brief in
the case involving 15 local fire safety ordinances are also available for your review.

Thank you for your continual support of the Fire Service.

Any time you have to review and other advice on the brief would be appreciated.

The State and the Contractors each have 60 days (6-21-10) to file two 25 page
response briefs (one to each appeal), and then we will have 15 days to file a 5 page
reply to each of the four briefs totaling up to 100 pages. We are prepared.

We are surprised that the Governor and Commissioner Moloney allow the State
Board to continue to disparage and make false remarks about the Fire Service, such as
“Firefighters have been against building codes since the mid-1970's” and “Firefighters
don’t know anything more than anyone else about fire safety.” We will fight it.

Also enclosed is history of the litigation documenting our efforts since July 30,
2008. Of the 479.75 hours of legal work, the appeal has consumed over 221 hours, plus
$1,122 in out of pocket costs. We expect another $430 in out of pocket costs.

Any assistance you think you can develop would be greatly appreciated.

Let me know what you think.

A. BYRNE, JR.
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INTROD ION

This case involves public safety action by the Kentucky Association of Fire
Chiefs, Inc., Central Kentucky Fire Chiefs Association, Jefferson County Fire Chiefs
Association, Jefferson County Fire Inspectors Association, Jeffersontown Fire
Protection District, and Jack V Reckner, all sworn fire safety officials from across
Kentucky who are required to enforce state and local fire safety ordinances
("Kentucky Fire Chiefs”) against the state, Kentucky Board of Housing, Buildings and
Construction and Kentucky Department of Housing, Buildings and Construction
(“State”), which arbitrarily weakened the 2002 Kentucky Residential Code by
substantively altering its stated purpose from “to establish the minimum

requirements to safeguard the public health, life or limb, health and public welfare”

and changing it by adding conditions that prohibit additional local fire safety

standards. This is an appeal of the Franklin Circuit Court’s judgment that allowed the
State, joined by the pecuniary interest of the Home Builders Association of
Kentucky, Inc. (“Contractors”) to use what it has coined as a “maxi code” to

retroactively prohibit a 2007 local fire safety sprinkler ordinance.
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STATEMENT OF POINTS AND AUTHORITIES

INTRODUCTION

STATEMENT CONCERNING ORAL ARGUMENT

STATEMENT OF POINTS AND AUTHORITIES

STATEMENT OF THE CASE

ARGUMENT

I. STATE HAS NO AUTHORITY TO SUBSTANTIVELY

EXPAND KENTUCKY RESIDENTIAL CODE
BEYOND KRS 198B STATUTORY AUTHORITY. .......... 4
KRS 198B.050(1)
KRS 198B.040(3)
KRS, Chapter 198B
Kentucky Constiution §29. .. « e » siaess & vaem s & owen se & -+
KRS 13A.120(2)(h)s v v v v e et 4
KRS 13A.120(4)
KRS 198B.080. ..o\ttt 5
KRS TDBB.O5M(3): <o i o o il § vbina & 5 ke & Wms .00 3 5
KRS 1BAT2002Md)s 5 5 v 5 wois & smvwn & 5 vates & samns v o 5

KRS 82.082

Lexington Fayette County Food and Beverage Assn
v. Lexington-Fayette Urban County Government,
131 S.W.3d 745 (Ky. 2004)

LOCAL FIRE SAFETY ORDINANCES ARE NOT
PREEMPTED UNLESS IN CONFLICT WITH
THE KENTUCKY RESIDENTIAL CODE

City of Monticello v. Bates,
163 Ky. 38. 173 S.W. 159,161 (1915)

Galanty & Alper v. City of Maysville,
176 Ky. 523, 196 S.W. 169, 173 (1917)

McCown v. Gose, et al.,
244 Ky. 402, 51 S.W.2d 251 (1932)
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Wilkins v. Hubbard,
271 Ky. 780; 113 SW2A-441 (1938): 5 v a5 ssavs v wosens & wivio » 6

Hazard v. Collins,
304 Ky. 379, 200 S.W.2d 993 (1947)

Bennett v. Parkway Professional Center, Inc.,
507 S.W. 2d 694 (Ky. 1974)

O'Connor & Raque Company v. Bill,
474 S.W.2d 344 (Ky. 1971)

Selligman v. Western & Southern Life Ins. Co.,
277 Ky. 551, 126 S.W. 419 (1938)

Mullins v. Nordlow,
170 Ky. 169, 185 S.W. 825 (1916)

Nourse v. Russellville,
257 Ky. 525, 78 S.W.2d 761 (1936)

O'Bryan v. Highland Apartment Co.,
128 Ky. 282,108 S.W. 257 (1908)

Tilford v. Belknag,
126 Ky. 244, 103 S.W. 289 (1907)

McQuillian, Municipal Corporations §24.457

Boyd v. Frankfort,
117 Ky. 199, 77 S.W. 669 (1903)

Pirtle’s Adm’x v. Hargis Bank & Trust Co.,
241 Ky. 455, 44 S.W.2d 541 (1932)

Taylor's Adm’s v. Hargis Bank & Trust Co.,
241 Ky. 36, 44 S.W.2d 549 (1931)

U.S. Mining & Exploration Natural Resources Co., Inc.
v. City of Beattyville, 548 S.W.2d 833 (Ky. 1977)

Graybeal v. McNevin,
439 S.W.2d 323 (Ky. 1969)

Lexington Fayette County Food and Beverage Assn
v. Lexington-Fayette Urban County Government,
131 S.W.3d 745 (Ky. 2004)

KENTUCKY RESIDENTIAL CODE PROVIDES
MANDATORY UNIFORM, MINIMUM STANDARDS

KRS 198B.040
KRS 198B.020(1)




22,




